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    Form No.(J)2 

  HEADING OF JUDGMENT IN ORIGINAL SUIT 

 

 District--------Nalbari 

 

 IN THE COURT OF CIVIL JUDGE ::::::::::::::::::::::::::::NALBARI 

 

 

Present :  Himakshi Thakuria Buragohaign    

   Civil Judge   

   Nalbari. 

 

   Monday day, the  10th day of  September, 2018 

 

 

   TITLE SUIT NO : 6/15        

 

 

   M/S Potential Coaching Institute Private Ltd. 

   Represented by its Managing Director 

   Vikash Sisodia 

 

             --------Plaintiff  

 

     - VS  - 

 

             M/S Guide 

    Represented by its partners namely 

 

   I) Sri Pranjal Chakrabarty, 

   ii) Sri Dharmaraj Deka 

    

               --------Defendants 

 

 

The suit is coming on for final hearing on   29/08/2018 in presence of:- 

 

Advocate for the Plaintiff:- 

 

    i)  Md. Kurban Ali and 

    ii)  Sri L. Talukdar.    

   

 

Advocate for the Defendant. 

    i)   Sri H.C. Deka and 



2 

 

    ii)  Sri T. Pathak. 

 

 

And having stood for consideration to this day, the court delivered the 

following Judgment:- 

 

 

                                     J  U  D  G  M  E  N  T 

 

1.   This is a suit for recovery & realization of 14,00,000/-( 

Fourteen Lakhs only). 

 

2.  The fact of the plaintiff's case in brief is that  M/S 

Potential  Coaching Institute  Private Ltd. was registered for the 

purpose of developing the students particularly of the North East region 

for making the students competitive to appear in the entrance of  IIT, 

Medical, Biotech etc. Being the Managing Director of  M/S Potential 

Coaching Institute Private Ltd, Guwahati the plaintiff is authorised to 

enter into franchise agreement with intended franchisee. The defendant 

No. 1, Pranjal Chakrabarty approached the plaintiff and requested him to 

allow him to open a branch of  M/S Potential Coaching Institute Private 

Ltd, at Nalbari town under the name and style of  M/S Potential Coaching 

Institute Private Ltd, as franchisee. On the assurance made by the 

defendant No. 1, the plaintiff visited Nalbari town and after discussion 

with Dharmaraj Deka (Defendant No 2) agreed to give franchise to both 

the defendants. The defendants being partners of M/S Guide intended to 

enter into franchise agreement with the plaintiff/ franchisor and to 

that effect a franchise agreement was executed on 7/5/2013 between 

plaintiff and the defendants. Thus a Coaching Institute was opened by 

the plaintiff at Nalbari town under the name and style “ M/S   

Potential Coaching Institute Private Ltd.” The plaintiff averred that 

as per the terms and conditions stipulated in the said franchise 
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agreement dated 7/5/2013, the plaintiff provided all the study materials 

to the defendants and defendants started admission of the students and 

also started the academic course for the year 2013-14 under the name and 

style of  M/S Potential Coaching Institute Private Ltd. at Nalbari and 

collected all fees from the students as aforesaid.  The plaintiff 

further avered that the defendants informed him that as the admission 

was too less, the defendants was not in a position to pay the salaries 

to the faculties including travelling charges  and requested him to pay 

the salary and travelling charges for the year 2013-14 which cost around 

6,00,000/-( Six lakhs). As such the plaintiff bore the salary and 

travelling charges for the faculties for the year 2013-14 amounting to 

Rs. 6,00,000/- as per request being made by the defendants/ franchisee 

to repay the same to him. Thereafter the plaintiff approached to the 

defendant No. 1 to show the admission and attendance register to the 

students admitted for the year 2013-14 but the defendant No. 1 by 

showing some   problems did not show the attendance register of the 

students and accounts and assured him to submit the same later. But till 

March,2014 the defendant No 1 did not submit the details of accounts 

validity and audit report to him except the expenditure list of him. On 

25/02/2014 the accountant of the plaintiff Mr. Biswash visited Nalbari 

and met defendant No. 1 to collect and verify the audit report which was 

to be submitted by defendant No. 1 for the year 2013-14 but the cunning 

defendant on some pretext or the other did not co-opoerate with the 

Accountant. Therefore, on 29/2/14 the plaintiff visited Nalbari and met 

defendant No. 1 and requested him to submit the details of different 

report for the year 2013-14. The defendant did not open bank account as 

per the terms and conditions of the franchise agreement dated 7/5/2013. 

The plaintiff also alleged that the defendants did not pay the franchise 

affiliation fees amounting to Rs. 8,00,000/-. According to the plaintiff 

the defendants violated the terms and conditions  stipulated in the 
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franchise agreement.  

  It is further stated by the plaintiff that the defendant 

No. 1 Mr. Pranjal Chakrabarty joined in service and has been working as 

a Subject Teacher in Barnagar JRPHS and MP School and on being asked the 

defendant No. 1 assured the plaintiff that he would come to Guwahati on 

7/3/2015 to discuss about making payment but he did not come. On 

10/03/2015 the plaintiff  again came to Nalbari and approached the 

defendant and requested them to make payment but the defendant No. 1 

stated that he neither likes to run  Potential Institute at Nalbari nor 

will he take any admission under the name of the said institute. The 

plaintiff then asked the defendant No. 1 to remove the signboard of 

Potential Institute on 11/3/2015. The defendant No. 1 also assured him 

that he would submit the details of audit report up to 15/03/2015 and 

also assured that he would pay all the due amount of Rs. 14,00,000/- to 

the plaintiff and thereafter the said franchise agreement would be 

dissolved. On 15/03/2015 the plaintiff came to know from his employee, 

Samir Kalita, that the defendant No. 1 was doing publicity for taking 

admission for the year 2015-16 under the name of their franchisee. The 

defendant No. 1 even did not remove the signboard of Potential Coaching 

Institute. When the plaintiff requested the defendant not to continue 

such type of activity the defendant No. 1 threatened the plaintiff with 

dire consequences. The plaintiff has further alleged that the defendants 

have been autonomously running the Potential Institute at Nalbari town 

in his own whimsicle manner and have been using the materials including 

the study materials of their franchise for which he sustained heavy 

loss. Finding no alternative the plaintiff lodged an FIR before the O/C 

Nalbari PS against the defendant No 1 for violating and /or breach of 

trust of the franchise agrement and the same was registered as Nalbri PS 

Case No : 214/2015 u/s 420/426 IPC against the defendant No. 1. As the 

defendant did not pay the amount of Rs. 14,00,000/- to the plaintiff the 
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plaintiff has filed this suit for cancellation of the franchise 

agreement dated 7/5/2013 and realization of Rs. 14 lakhs and also for 

permanent injunction.  

 

3.  On receiving summons the defendant appeared and filed their 

written statement separately. The defendant No. 2 admitted the whole 

claim of the plaintiff and has not stated anything against the plea of 

the plaintiff in his written statement.  

 

4.  The defendant No. 1 on the other hand has denied all the 

averments of the plaintiff made in the plaint. The defendant No. 1 has 

stated that at the time of execution of the franchise agreement dated 

7/5/2013 the partnership firm namely M/S Guide was not in existence. The 

partnership agreement under the name and style “ Guide” between the 

defendant and Dharmaraj  Deka was executed on 26/09/2014. So, nothing 

could be done and carried out in the name of “Guide”. According to the 

defendant No. 1 the plaintiff and his brother-in-law, Dharmaraj Deka, 

took the responsibility of formation of 'Guide' , but due to their fault 

and negligence the formation of Guide was not done for about 17 months. 

But in the meantime the defendant No 1 in anticipation of formation of 

'Guide' proceeded to give publicity and then admitted some students and 

started classes and on doing all these things the defendant had to incur 

the required cost. According to the defendant the plaintiff never paid 

any amount to the defendant. Under such circumstances the defendant was 

compelled to put his signature in the franchise agreement. However, as 

there was no 2nd party i.e. 'Guide' the defendant expressed his 

inability to carry out function under the terms and conditions of the 

franchise agreement. So, the defendant requested the plaintiff to 

dissolve the franchise agreement dated 7/5/2013. However, plaintiff 

avoided to comply with the request many times. On 28/6/2013 the 
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plaintiff on repeated request of the defendant No 1 cancelled  the 

franchise agreement in the original copy of the agreement itself and 

took the same with him and also furnished a photo copy of the same to 

the defendant. Though thereafter there was no relationship between the 

plaintiff and the defendant as party to the agreement, on request of the 

plaintiff, the defendant used to look after the affairs and took the 

classes of biology in the institute of plaintiff on condition of payment 

of lumpsum amount. But in fact nothing was paid to the defendant. Since 

then the Head Office, Potential Coaching Institute Pvt. Ltd., Rajgarh, 

Guwahati had been operating the centre directly. Being such a position, 

the defendant was not concerned about providing study materials and 

other facilities to the students. The defendant only managed the classes 

as per order of the head office. The plaintiff himself collected the fee 

etc. right from the year 2013 as he attended the classes regularly and 

looked after money matters. The appointment of faculties and their 

payment was also decided and made directly by the Head Office. The Audit   

report was also prepared by the head office. In the meantime the 

defendant had joined in service and has been working as Subject teacher 

in Barnagar JRPHS and MP School. The wife of the defendant started a 

separate coaching institute under the name and style  M/S Nalbari 

Potential Institute in a rented house having its own infrastructure. But 

the plaintiff out of business rivalry did some illegal acts to damage 

the reputation of the said institution. However, the wife of the 

defendant as proprietor of the institute filed a Title Suit bearing TS 

No. 59/13 against the plaintiff which is pending in the court of learned 

Muniff No. 1, Nalbari. The plaintiff in the meantime shifted his 

institution to some other place. The defendant stated that the claim of 

Rs. 14 lakhs by the plaintiff is baseless and the plaintiff has been 

trying to cause damage to M/S Nalbari Potential Institute. As such the 

defendant has prayed to dismiss the suit of the plaintiff with cost. 
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5.  Upon pleadings of the parties learned trial court has framed the 

following issues: 

     

 (i) Whether there is cause of action for the suit ? 

 (ii) Whether there exists a Franchise agreement dated   

 7/05/2013 between the plaintiff and defendants ? 

 (iii) Whether the defendant No. 1 has violated the terms and   

 condition of Franchise agreement  ? 

 (iv) Whether the defendant No. 1 is running a Coaching   

 Institute in the name and style “ Nalbari Potential    

 Institute” by using the materials of plaintiff ? 

 (v) Whether the plaintiff is entitled to an amount of Rs.   

 14,00,000/- from defendant No. 1 ? 

 (vi) Whether the plaintiff is entitled to the relief/ reliefs as   

 claimed for  ? 

 (vii) To what other relief/ reliefs the parties are entitled to ? 

 

F I N D I N G S  A N D  R E A S O N S  T H E R E O F 

 

6.  In support of the case the plaintiff side has adduced the evidence 

of 4(Four) witnesses and exhibited no documents. The defendant side had 

adduced the evidence of one witness and exhibited no documents. 

           

      

7.  I have heard the arguments of the  Ld. Counsels for both the 

parties and have discussed the issues as follows :- 

 

8.  ISSUE NO  (i) 

  Whether there is cause of action for the suit ? 

 

  Cause of action means every fact, which, if traversed it would be 
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necessary for the plaintiff to prove in order to support of his right to a judgment 

of the Court.  In the instant suit, the plaintiff has claimed an amount of Rs. 14 

lakhs from the defendant as per the terms and conditions stipulated in the 

franchise agreement dated 7/5/2013. The plaintiff  has also alleged that the 

defendant No 1 has been using the study materials for his own institute under 

the name and style Nalbari Potential Institute and for this the plaintiff has 

suffered heavy loss. The defendant No 1, on the other hand, has denied the plea 

taken by the plaintiff and has stated in his written statement that none of the 

terms and conditions of the franchise agreement dated 7/5/13 could be done or 

carried out as the partnership formation namely 'Guide' which was a party  to the 

said franchise agreement was not in existence on the day of execution  of the 

franchise agreement. The defendant also stated that the franchise agreement 

dated 7/5/2013 was cancelled by the plaintiff in the original agreement itself on 

28/06/2013. Hence, according to the defendant as the agreement itself was not 

in existence, the plaintiff is not entitled to any relief. As there is assertion of right 

by the plaintiff and denial of right by the defendant, there is cause of action for 

the suit. Accordingly, this issue is decided in the affirmative and in favour of the 

plaintiff.  

 

 

ISSUE NO (iii) & (v) 

  “Whether the defendant No 1 has violated the terms and 

conditions of the Franchise agreement ? 

    A N D 

  “Whether the plaintiff is entitled to an amount of Rs. 14 

lakhs from the defendant No 1 ? 

 

  In his pleading the plaintiff has averred that the 

defendant No. 1, Shri Pranjal Chakrabarty approached the plaintiff/ 

Franchisor and requested its Managing Director, Mr. Vikash Sisodia to 

allow him to open a Branch of M/S  Potential Coaching Institute Private 

Ltd. at Nalbari town under the name and style of M/S Potential Coaching 
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Institute Private Ltd.  at Guwahati as a franchisee. After observing the 

necessary formalities and after discussion with Dharmaraj Deka, 

defendant No. 2, the plaintiff  agreed to give the franchisee to both 

the defendants and accordingly a franchise agreement was executed on 

7/5/13 between the plaintiff and the defendants. Hence, the plaintiff 

franchisor opened the coaching institute at Nalbari town under the name 

and style as M/S Potential Coaching Institute Private Ltd.  

  The plaintiff further averred that after the defendants/ 

franchisee started admission of the student and the academic course for 

the year 2013-14, they informed the plaintiff that as the admission was 

too less they were not  in a position to pay the salaries to the 

faculties including travelling charges and requested the plaintiff/ 

franchisor to pay the salary and travelling charges for the year 2013-14 

which cost around Rs. 6,00,000/-. According to the plaintiff he had to 

bear the salary and travelling charges for the faculties for the year 

2013-14 as requested by the defendants. The plaintiff also alleged that 

the defendant / franchisee did not pay the franchisee affiliation fee of 

Rs. 8,00,000 ( Eight Lakhs) to the plaintiff/ franchisor  as stated in 

the agreement. When the plaintiff approached the defendant No. 1 to see 

the admission and attendance register of the students admitted for the 

year 2013-14, the defendant did not produce the same before them.  

   

  Now before discussing the issue as to whether the defendant 

violated any terms and conditions of the franchisee agreement, at first 

we have to find out whether any of the terms and conditions was applied 

by the institution or not. If we go  through the conditions of the 

agreement mentioned in the plaint we find one of the conditions  that 

the franchisee shall solely bear all the expenditure for running the 

institute of the franchisee having his institute at Nalbari including 

integrated course. It is also mentioned in another condition that the 
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franchisee shall bear all the expenses of staff and the expenditure. 

Apart from that it is also mentioned in one of the conditions that the 

franchisee shall collect the register fees, admission fees, tution fees 

and study material fees and any other fees incidental and ancillary to 

the coaching classes, as per the fee structure laid down by the 

franchisee from time to time. Further to that collection of every type 

of fees shall be made by the franchisee in account payee cheque/ demand 

draft only which shall be strictly as in favour of Potential Coaching 

Institute Private Ltd. payable at Nalbari with joint signing authority 

of franchise in bank pertain for said purpose. 

  From the conditions mentioned in the plaint it appears that 

the defendants were solely responsible for bearing entire expenditure 

for running the institute of the franchisee at Nalbari and shall also 

pay the required collected fees every month to the plantiff. If that 

been so what made the plaintiff pay Rs. 6,00,000/- to the defendant for 

paying  the salary and travelling charges of the staff and faculties for 

the year 2013-14. We also find PW 1 admitting in his  cross-examination 

that the defendant No. 1 used to teach zoology  in Potential Coaching 

Institute, Nalbari but he was not liable to pay him salary  for taking 

class. On going through the conditions mentioned in the plaint also, we 

find no such conditions  included.  Hence, it appears that the plaintiff 

himself did not comply with the terms and conditions of the franchise 

agreement.   As such the defendant No. 1 cannot be said to have violated 

the terms and conditions of the Franchise agreement. 

  Now if we go through the cross-examination of PW 2 who is 

the accountant of M/S Potential Coaching Institute Private Ltd. we find 

him stating that he deals with the accounts of M/S Potential Coaching 

Institute and its branches and the record regarding transaction between 

the Head Office and Branch Office of M/S Potential Coaching Institute is 

kept in his custody. PW-2 also stated that he has documents regarding 
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supply of study materials by the head office to M/S Potential Coaching 

Institute and he had handed over the documents to the plaintiff. 

According to the PW-2 in his office he have the record of bearing all 

salary and travelling charges of M/S potential Coaching Institute, 

Nalbari which amounts to Rs. 6,00,000/- but those documents were not 

submitted in this suit. We also find PW-2 stating that the amount of Rs. 

6,00,000/- for salary and travelling charges was paid from the head 

office but the said amount was not handed over to the defendant for 

expenditure towards salary and travelling charges.  From the statements 

of PW 2 it is clear that the defendant did not receive the amount of Rs. 

6,00,000/- for the salary and travelling charges paid by the plaintiff. 

If the plaintiff would have paid the alleged amount for expenditure 

towards salary and travelling charges he would have submitted the 

details of the same as  it is already revealed from the cross of PW 2 

that in their office the records of bearing the salary and travelling 

charges of M/S Potential Institute, Nalbari amounting to Rs. 6,00,000/- 

are available. As the plaintiff failed to produce the details of payment 

of Rs. 6,00,000/- to the defendant, he is not entitled to receive the 

same.  

  Regarding the affiliation fees amounting to Rs. 8,00,000/- 

the plaintiff did not submit any documents to show under which 

University or Institution the said institute was affiliated. We find PW-

1 stating in his cross-examination that he did not apply for any trade 

licence of the franchisee Potential Coaching Intitute at Nalbari. The 

plantiff also has not submitted any document showing the registration of 

the said Institute.  Before demanding the affiliation fees plaintiff has 

to prove whether the institute is affiliated by any university or by any  

larger institution.  As the plaintiff failed to show any documents 

regarding the affiliation of the institute, the defendant is not liable 

to pay the affiliation fees to the plaintiff.  In view of the above 
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discussion, it appears that inspite of having the details of account 

maintained by PW 2 in their head office, the plaintiff failed to produce 

those documents before the court. As such plaintiff is also not entitled 

to receive the affiliation  fees amounting to Rs.  8,00,000/-   

  Situated thus, these two issues are decided in the negative 

and in favour of the defendants. 

  

ISSUE NO  (iv) : 

  Whether the defendant No 1 is running a Coaching Institute 

in the name and style “Nalbari Potential Institue” by using the 

materials of plaintiff ? 

 

  The plantiff has alleged in the plaint that the defendant 

No. 1 has been autonomously running the Potential Coaching Institute at 

Nalbari town in his own whimsical manner and have been using their 

materials including the study materials  for which he sustained heavy 

loss.  

  But on perusal of the evidence of Pws we find that except 

PW 1 none of the other PWs supported this plea taken by the plaintiff. 

If we go through the cross of DW-1 we find him stating that after 

joining in service he started a coaching institute in the name of his 

spouse, under the name and style “Nalbari Potential Institute”. 

According to DW 1  his institute was opened in the same building were 

M/S Potential Coaching Institute Private Ltd. is running. PW 1 also 

stated the same thing in his cross.  

  We also find the plaintiff alleging in his pleadings and 

evidence that the defendant without removing the signboard of the 

plaintiff's Institute has been continuously taking admission in the name 

of the plaintiff. But in his cross-examination PW-1 stated that the 

photograph submitted by his advocate of M/S Nalbari Potential Institute 
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is not the sign board of his institute. We also find PW 1 stating that 

he did not separately claimed the amount regarding supply of study 

materials to the defendants.  

  The plaintiff could not prove the plea  that the defendant 

No. 1 is running a coaching institute in the name and style as Nalbri 

Potential Institute by using materials of the plaintiff either by 

leading oral evidence or by exhibiting any documents. 

  Hence, the allegation made by the plaintiff  against the 

defendant can not be accepted to be true. Accordingly, this issue is 

decided in the negative and in favour of the defendant. 

  

ISSUE NO : (ii)  : 

  Whether the exists and frenchise agreement dated 7/5/2013 

between the plaintiff and the defendant ? 

 

  The plaintiff/ franchisor stated in the pleadings that the 

defendants being partners of 'M/S Guide' intended to enter into an 

franchise agreement with the plaintiff / franchisor and to that effect a 

franchise agreement was executed on 7/5/13 between the plaintiff and the 

defendant.  

  In reply to the averments made by the plaintiff, the 

defendant No 1 stated in his written statements that the partnership 

agreement under the name and style 'Guide' between the defendant and 

Dharmaraj Deka was executed on 26/9/2014 for which nothing could be done 

and carried out in the name of Guide. Even the lease deed regarding the 

house was cancelled by the house owner as the defendant could not 

produce the agreement before him. According to the defendant No 1, the 

plaintiff and his brother-in-law, Dharmaraj Deka took the responsibility 

of formalities of 'Guide'. But due to their fault and negligence the 

formation of 'Guide was not done for about 17 months. The defendants 
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further stated that as there was no existence of the 2nd party i.e. 

'Guide', the defendant expresed his inability to carry out function 

under the terms and conditions of franchise agreement for which the 

defendant requested the plaintiff to dissolve the franchise agreement 

made on 7/5/2013 which was subsequently cancelled in the original copy 

itself by the plaintiff on 28/06/2013 on repeated request of the 

defendant No 1. 

  At this point the learned counsel for the defendant has 

drawn my judicial notice on the photocopy of the deed of partnership 

dated 26/9/14 which was executed between defendant No 1, Pranjal 

Chakrabarty and defendant No 2,  Dharmaraj Deka. On perusal of the said 

deed of agreement it appears that the partnership firm namely 'Guide' 

came into existence only on 26/09/2014 i.e. after 17 months from the 

execution of the franchise agreement dated 7/5/2013 between the 

plaintiff and the defendants. When one of the party to the agreement 

itself was not in existence at the time of execution of the agreement, 

the conditions of the said agreement can never be implemented.  

  The learned counsel for the defendant have again drawn my 

judicial notice to the photocopy of the franchise agreement which was 

cancelled on 28/6/2013. In his written statement as well as in his 

evidence on affidavit the defendant No 1 took the plea that after 

cancelling the franchise agreement on 28/06/2013 in the original copy 

itself, the plaintiff took the same along with him and furnished a photo 

copy of the same to the defendant. If we go through the cross-

examination of PW 1 we find him stating that the origianl copy of 

franchise agreement is with Pranjal Chakrabary, whereas  PW 2 the 

accountant of Potential Coaching Institute, Guwahati stated in his 

cross-examination that the original copy of the franchise agreement was 

deposited in their head office. Therefore, we can presume that the 

original cancelled franchise agreement is with the plaintiff and the 



15 

 

same was intentionally not produced by him as the production of the same 

would reveal the actual fact.  

  In view of the above discussion, it can be held that the 

franchise agreement dated 7/5/2013 executed between the plaintiff and 

the defendant was cancelled on 28/06/2013 by the plaintiff and as such 

the same does not exists at present.  

  Accordingly, this issue is decided in the negative and in 

favour of the defendant. 

 

 

ISSUE NO. (vi) & (vii) 

  Whether the plaintiff is entitled to the relief/ reliefs 

as claimed for  ? 

  To what other relief/ reliefs the parties are entitled to  

? 

  In view of the discussions made in issue No. (ii), (iii), 

(iv) and (v) and considering the evidence and materials on record, the 

plaintiff is not entitled to any relief as prayed for. 

 

    O R D E R 

9.  In the result the suit is dismissed. 

  The Plaintiff is not entitled any relief as prayed for. 

  

  Prepare a decree  accordingly. 

 

  Given under my hand and seal of this court on this the 10th  

day of September/2018. 
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                 Civil Judge   

           Nalbari 

 

Dictated & Corrected by me 

 

 

        Civil Judge  

           Nalbari 

 

 

 

 

 

 

   A  P  P  E  N  D  I  X  

 

 

(A) Plaintiff's  witnesses :  

 

 PW 1 :  Vikash Sisodia, 

 PW 2  :  Sameer Biswash, 

 PW 3  :  Nabanita Bhuyan, 

 PW 4  :  Bikash Kumar. 

  

(B) Plaintiff's  exhibited documents :   Nil.  

  

   

(C)   Defendant's  witnesses       :  DW- 1 Pranjal Chakravarty. 

(D)   Defendant's exhibited document   :  Nil.  

 

 

 

                                                                              

Civil  Judge,  
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                  Nalbari 

 

 


